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IMMATERIAL VARIANCES. 


In all the various business transactions and relations of life, the 
amount or extent of one person’s indebtedness to another is consider- 
ed material. And where no contract exists, the same train of think- 
ing and reasoning has been adopted. Thus, persons who are about 
retiring from business, are accustomed to consider the amount of the 
fortune which they have acquired as material in influencing their de- 
termination. And so strongly has this idea taken possession of the 
human mind, that it influences the dying bequests of the aged, enli- 
vens the hopes of youth, and strengthens and sustains the exertions 
and labors of the middle-aged. And that individual who can throw 
himself across this strong current of hopes and efforts, and teach 
mankind that the amount of their earthly possessions is immaterial, 
mnust possess a vigor of intellect far exceeding that of any one who 
has yet appeared on the stage of action to influence and control the 
human mind. 

It has been said, falsely, perhaps maliciously, certainly with cruel 
and bitter sarcasm, that the court of appeals of this state has com- 
menced this great work, and actually entered upon the accomplish- 
ment of it. ‘That in deciding a case in relation to the sufficiency of 
a notice of protest to charge the endorsers of a promissory note, that 
court has intimated that a variance between the amount of the note 
as stated in the notice of protest, and ‘ the note intended to be refer- 
red to,”’ was immaterial. 

The question arose on the sufficiency of a notice of protest to 
charge the defendants as endorsers of a promissory note in the words 
and figures following, to wit: 


** $600. 

‘“‘ Ninety days after date, I promise to pay to the order of F. L. 
Griswold and E. A. Warden, six hundred dollars, for value re- 
ceived, at the Cayuga County Bank. 

‘** Auburn, N. Y., January 30, 1845. 

(Signed) “S. Warpen.” 
Endorsed “FF, L. Griswoip, 
“KE. A. WaRDEN.” 
VOL. VII. 34 
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The notices of protest were directed to each endorser individually, 
by which he was “ requested to take notice, that S. Warden’s note for 
three hundred dollars,” endorsed by him, was protested for non-pay- 
ment. 

On the second trial of the cause, at the Cayuga circuit, in January, 
eighteen hundred and forty-eight, the defendant’s counsel requested 
the justice before whom the same was tried, to decide among other 
things, as a question of law, that the plaintiffs had not proved enough 
to entitle them to recover, or to charge the defendants as endorsers 
of the note in question. 

‘“‘ First. Because the notice of protest served on the endorsers, was 
not a notice of protest of the note in question, but was a notice of pro- 
test of a three hundred dollar note, instead of a siz hundred dollar note. 

*‘ Second. Because the note is made payable to the order of the de- 
fendants jointly, and is endorsed by them jointly, and the notice of 
protest served speaks only of an individual endorsement.” 

The justice sustained the objections and rendered judgment for the 
defendants, which the supreme court refused to set aside; and the 
plaintiffs removed the cause by writ of error into the court of 
appeals. On deciding the case, the judge, who delivered the 
opinion of that court, says, ‘It is contended that the notice of pro- 
test, merely informs the defendants of the non-payment of a note 
drawn, and endorsed respectively by the defendants, for $300, and 
not of a note for $600, endorsed by the defendants jointly. Concede 
that such variance or mistake exists. Itis well settled in accordance 
with good sense, that an immaterial variance in the notice will not 
vitiate it.”” The point decided was one not in the cause, and neither 
raised or presented to the court, or disputed by either party, viz: 
that “an immaterial variance” would “ not vitiate” a good notice. 
And although a casual reader of the opinion might infer that the court 
intended to decide that a variance between the amount of the note 
produced, and the amount of the note, which each defendant was re- 
quested to take notice had been individually endorsed by him, and 
protested for non-payment, was immaterial, it will be found on a very 
slight examination of the question, that the very reverse of that was 
decided, and that the whole argument of the judge proceeds on the 
supposition that the variance was material; else why so much effort 
to show that the notice served, when taken in connection with cer- 
tain accessory facts, conveyed to the minds of the defendants when 
received by them, information that the identical note in question had 
been dishonored. If the notice described the note correctly, it was 
perfectly immaterial whether it did or did not convey to the minds of 
the defendants, or either of them, when received, information that the 
identical note in question had been dishonored. Why, also, the state- 
ment that “it was said on the argument, that the notice, to be effec- 
tual, must be perfect on its face, to carry the information to the endor- 
ser of the non-payment of the note, and that it could not be aided by 
accessory facts,’’ and the reference to the cases of Shelton v. Braith- 
waite, 7 Mees. & Welsby, 436, and Stockham v. Parr, 11 1d., 809, as 
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‘very much in point to show that a notice defective on its face might 
be aided by accessory facts.” The truth is, the court held, ‘in ac- 
cordance with gond sense,”’ and well settled principles, that the no- 
tice was *‘ defective on its face,’? and insufficient in and of itself to 
charge the defendants as endorsers of the note in question, and that 
the variance between the amount of the note produced, and the 
amount of the note stated in the notice as having been protested 
for non-payment, was material, and the question turned on the sup- 
posed information which such a notice, when received, conveyed to 
the mind of the defendants when taken in connection with the pecu- 
liar accessory facts of that particular case. 

Whether the variance was material or not, could perhaps have 
been very satisfactorily ascertained by the defendants proposing to 
the bank to take a judgment against one of them for three hundred 
dollars, according to the description of the note in the notice of 
protest, instead of taking a judgment against both of them jointly for 
six hundred dollars. If there is no material variance between a six 
hundred dollar note, endorsed by both defendants jointly, and a three 
hundred dollar note,endorsed by one of them individually, apply the rule 
to the plaintiffs, and let them take their judgment accordingly. 

The question might be further illustrated by supposing the de- 
fendants had executed and delivered to the bank a bond condi- 
tioned that the defendants would, on the 3d day of May, 1845, 
procure and deliver to the plaintiffs S. Warden’s note for six hundred 
dollars, endorsed by them jotntly, and on that day they had offered 
and tendered to the plaintiffs sucha note as is mentioned in the no- 
tice of protest, and the bank had refused to receive it and discharge 
the bond, would proof of the tender of such a note support a plea of 
performance of the condition of the bond? This is only reversing 
the question. The contract which Warden and Griswold made 
with the bank, and the case supposed, are both conditional contracts, 
and if the tender of such a note as is mentioned in the notice of pro- 
test would not discharge the bond, how could the service of a notice, 
of protest describing such a note, charge the defendants as endorsers 
of precisely such a note as is mentioned and described in the sup- 
posed bond ? 

Quitting the field of argument, and passing by the consideration 
of the causes which produce contention and strife, and turning to 
adjudged cases, it will be seen that they are all uniformly one way, 
and that no case can be found where the amount of the contract 
has ever been holden to be immaterial. Tothe thinking and reflect- 
ing—to those who are daily accustomed to hear the question asked, 
what is the price of this, and how much is that worth—who know 
with what anxiety not only parties but friends wait after a cause has 
been submitted to a jury, whether the question involved be one of 

roperty or character, to learn the amount of the verdict—and who 
lan the extent and degree of punishment to be inflicted on the thief 
graduated and limited in the sentence pronounced by the court as 
the amount stolen exceeds or falls short of the sum of twenty-five 
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dollars, will look at such a reference as useless, and perhaps as a 
work of egotism, rather than as a necessary effort to maintain and 
enforce a well settled principle of commercial jurisprudence. But 
two cases will, therefore, be given for the purpose of supporting “a 
principle which is of itself paramount to all authority.” Those who 
have a disposition to investigate the subject further, or whose curiosity 
may lead them to examine the number and variety of cases decided 
on the subject, will very readily find a reference to them in almost 
every digest. 

In Bibbins v. Noxon, 4 Wend. 207, a variance of siz cents was held 
to be material, and judgment rendered for the defendant. In the 
case of Bissel v. Drake, 19 Johns. R. 66, the action was trover for a 
promissory note. The declaration described the note as follows :— 
‘*‘ One promissory note in writing, made and drawn by one Francis 
Carlisle, whereby the said F. C. promised to pay to the plaintiff, John 
D. Bissel, or his order, a certain sum of money, to wit, the sum of 
one hundred and eighty dollars, at a certain time therein mentioned, 
now past.” Five other notes were described in the same manner, 
each for 180 dollars, three of which were stated to be payable on de- 
mand. 

At the trial, a witness for the plaintiff testified, among other things, 
that the note on its face was for three hundred dollars or more, and the 
balance due was 170 or 180 dollars, including interest to the time 
when it came to the possession of the defendant. On the plaintiff’s 
resting, the defendant’s counsel moved for a non-suit on two grounds : 
1. Because of the variance between the note described in: the decla- 
ration and the one proved. The motion was denied, and the jury 
found a verdict for the plaintiff for 239 dollars and 50 cents, subject 
to the opinion of the court. 

On a motion for judgment on the verdict, the court said, “ the va- 
riance between the note declared on, and the one proved to have been 
converted, is fatal. The declaration states the note to be for 180 dol- 
lars, and it appeared in evidence to be a note for 300 dollars. The 
amount of the note was material ; and its being laid under a videlicit 
will not, in such case, dispense with strict proof of the allegation. 1 
Chitty’s Pl. 308; 6 Term R. 46; Bull. N. P. 37; 2 Esp. N. P. 200 ; 
3 Selwyn’s N. P. 1165. The authorities show, that the variance be- 
tween the note alleged, and the note proved, was material and fatal. 
Where the party is incapable of stating the date and amount of a 
note of which he is dispossessed, the law will not require him to 
make such statement; it will be satisfied by an allegation that the 
note is of great value, to wit, of the value of a certain sum. But 
here the plaintiff has undertaken to state the precise amount for which the 
note was given, and his proof does not correspond with the statement. 
New trial granted.” 


LEGEs. 
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TRADE MARKS. 
USING THE TRADE MARKS OR NAME OF ANOTHER—INJUNCTION. 


WE have given most, if not all, the important cases on this interest- 
ing subject in our work ; the last case of this kind will be found re- 
ported in vol. 6, p. 245, of the N. Y. Legal Observer. We find the 
following remarks with reference to that case in the London Law Ma- 
gazine, for November, 1848, which we think of sufficient interest to 
lay before our readers : 

‘“‘ There is a numerous class of cases in which persons have been 
restrained by injunction from using the name, trade mark, or indicia 
of another, where they have attempted a fraudulent imitation of that 
under which the plaintiff had obtained a character and reputation. 
The principle on which courts of equity proceed in granting relief 
and protection in cases of this sort is well understood. A man is not 
to sell his goods under thé pretence that they are the goods of another 
man; he cannot be permitted to practice such a deception, nor to use 
the means which contribute to that end. ‘I own,” says the Master 
of the Rolls, in Perry v. Truefil, 6 Beav. 66, ‘it does not seem to me 
that a man can acquire a property ina name or mark; but whether 
he has or not a property in the name or mark, I have no doubt that 
another has not a right to use that name or mark for the purpose of 
deception, and inorder to attract to himself that course of trade, or 
that custom, which, without that improper act, would have flowed to 
the person who first used, or who was alone in the habit of using the 
particular name or mark.” See also Knott v. Morgan, 2 Keen, 213 ; 
and Croft v. Day, 7 Beav. 84.* Again, in the case of Millington v. 
For, 3M. & Cr. 338, the principle was carried to astill greater ex- 
tent; from that case it would appear, that the deception need not be 
intentional, and that a man, though not intending any injury to an- 
other, shall not be allowed to adopt the marks by which the goods of 
another are designated, if the effect of adopting them would be to 
prejudice the trade of such other person. 

‘In the principal case, there was a circumstance which distin- 
guished it from those we have alluded to, and from any others to be 
found in the works of the same class, viz., the person whose name 
had been used did not himself sell things of a similar kind in his own 
name. The facts of the case are extremely simple. The plaintiff, 
a celebrated physician, especially in cases of consumption, prayed 
an injunction to restrain the defendant, a chemist and druggist, from 
using his name in advertising certain pills, which he called “ Sir J. 
Clarke’s Consumption Pills.’ Now, it is clear from the authorities 
already cited, had the plaintiff been an apothecary, the court would 





* See also the vzvy able and learned opinion of Chancellor Walworth, 5 N. Y. Leg. Obs. 94, 
also the opinion of Vice-Chancellor Sandford, 3 N. Y. Leg. Obs. p. 404. 











270 THE NEW-YORK LEGAL OBSERVER. 
N. Y. Superior Court.—Ford v. G. & G. W. Babcock. 








have interposed its aid, inasmuch as the defendant’s conduct would 
have amounted to an interference with the plaintiff’s profits in busi- 
ness. But here the Master of the Rolls refused the application, on 
the ground that the present case appeared to be one of defamation, 
and to grant the injunction would be tantamount to restraining the 
ublication of a libel ; and because, in his judgment, it differed essen- 
tially from the cases cited by the plaintiff, including Lord Byron v. 
Johnson, 2 Mer. 29, (where the defendant falsely represented the work 
which he had published to be the work of Lord Byron,) in this par- 
ticular, that here the plaintiff was not in the habit of manufacturing 
ills. 
= In all previous cases it will probably, as already mentioned, be 
found that the plaintiff was himself a manufacturer of the article imi- 
tated, and so likely to suffer directly in his trade from the imposition 
on the public. It would now, therefore, seem that the observations 
of his honor on the principal case, that this circumstance is a requi- 
site element to induce a court of equity to interfere, and that an action 
at law affords the only redress for an injury which may indirectly re- 
sult toa man’s professional reputation from the improper issuing of 
articles (in which he himself does not deal) under fis name by an- 
other.” 





N. D. Superior Court. 


[General Term, May, 1849.] 


Before Justices DUER, MASON and CAMPBELL. 


Grorort W. Forp v. Gites Bascock ann Grorce W. Bascock. 


A plea is not rendered double by an express averment of facts which, without such an aver- 
ment, would be implied. 

An averment to render a plea double, must set up a separate defence. 

To prevent the statute of limitations from commencing to run, it is not necessary to aver 
that the defendant resided out of the state when the cause of action accrued. It is 
sufficient that the defendant, at that time, was out of the state. The statute applies 
both to residents and non-residents. 

Nor in order to set the statute in motion by the return of an absent defendant, is it necessary 
to show ‘or aver that he resided within the state after his return. The fact of a return 
is sufficient. 

In pleading the statute, the defendant is not bound to negative the exceptions created by 
the second clause, section 27. It lies upon the plaintiff to aver and prove the facts that 
create an exception from the general rule that the statute establishes. 

In a plea that six years had elapsed since the return of the defendant, it is not necessary 
to aver that his return was public and notorious, so that the plaintiff, with due diligence, 
might have caused him to be arrested, for these facts are implied in the allegation of 
a return, and in order to sustain the plea, must be proved upon the trial. 

The safest and best mode of pleading a defence founded upon a statute, is to follow the 
words of the law, since the same construction must be given to the words in the plea 
as in the statute. 

Cole v. Jessup, (2 Barbour’s Sup. Court Reports, p. 309,) is inconsistent with all the other 
cases, and its authority therefore denied. 











THE NEW-YORK LEGAL OBSERVER. 271 
N. Y. Superior Court.—Ford v. G. & G. W. Babcock. 








The Superior Court, as now constituted, is not bound by the decisions of the present 
Supreme Court. Itis now a co-ordinate, not a subordinate tribunal. 

The new exception created by the second clause, sec. 27, of the statute of limitation is not 
confined to residents in the state. It embraces non-residents as well as residents; nor. is. it 
only the first period of the absence of a defendant that is to be deducted from the term of limi- 
tation that the statute allows. Successive absences must be accumulated and deducted. 

The intention of the legislature was to abolish the former rule, that “ where the.term of 
limitation had begun to run, it continues to run without suspense or intermission until its expi- 
ration,” in all cases to which it applies. 

Hence, to create a bar under the present statute, it must appear that the defendant was six 
years within the state, deducting each period of absence, after the cause of action accrued. 

The decisions on this branch of the statute are various and contradictory. 


THis was an action on a bill of exchange, by the endorsee against 
the drawers. 

The declaration contained a count on the bill, and the usual money 
counts. 

The defendant Babcock interposed among other pleas, the follow- 
ing :— 

‘That the cause of action accrued 11th May, 1837, and more than 
six years before the commencement of this suit, and did not accrue 
within six years next before the commencement of this suit. That 
when it accrued, the defendant resided in Louisiana, and was out of 
the State of New York, and that after it accrued, more than six years 
before the commencement of this suit, viz. 1st August, 1838, the said 
defendant returned into the State of New-York. 

Demurrer to this plea, assigning the following causes :— 

I. Duplicity in this, 1st, That the cause of action did not accrue in 
six years. 2d. That when it accrued, he resided in Louisiana, and 
it was not commenced within six years after his return. 

II. That the plea does not aver that the defendant resided out of 
the State of New-York, but only that he was out of it at that time. 

III. That it does not show that he acquired a residence in New- 
York, or ceased to be a resident of Louisiana, or how long he was in 
New-York. ’ 

IV. That it does not negative the statute, except as to the continu- 
ance of the statute to run after it had commenced running against 
one who was a non-resident when the cause of action accrued, 
namely, a new departure from and residence out of the state. 

V. That it does not show that his return was public, or that the 
plaintiff had notice of it, or that they could have served process on 
him. The second plea was the usual plea of actio non accrevit, &c. 

The second reply to this plea was as follows :— 

That when the cause of action accrued, the defendant resided out 
of the State of New-York, viz. in Louisiana. Defendant neither 
‘‘was or remained or continued within the State of New-York for the 
space of six years in the aggregate at any time or times between the 
accruing of this action and the commencement of this suit. As often 
as the defendant returned into New-York after the accruing of this 
action and before the commencement of this suit, the defendant so 
returning, departed from and resided out of this state: except that 
Giles returned within six years, and did not again depart. The 
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aggregate of all the time which defendant has resided in New-York 
since this action accrued, is less than six years.” 

Demurrer to this replication assigning the following causes :— 

I. That it is not responsive to the plea. 

II. That it is argumentative and evasive, viz. it says defendant 
resided out of the State of New-York when the cause of action 
accrued, and does not aver a return with certainty, so that issue 
could be taken thereon; but leaves the fact of such return to inference, 
instead of alleging such return. 

Ilf. That it admits that defendant resided out of New-York when 
the cause of action accrued, and returned here more than six years 
before suit. 

IV. That it does not aver that the return was clandestine or 
unknown to plaintiff, or that plaintiff could not have served process 
on defendant within six years after such return. 

V. That the statute (2 R. 8. 297, sec. 27) has two clauses, and 
provides for the application of a different rule to each case. The 
reply shows this to be a case under the first clause, and attempts to 
apply both rules to it. 

To this second plea of actio non accrevit, &c. the plaintiff also made 
a fourth reply, viz. 

That the defendant did not reside in the State of New-York for 
the space or period of six years in the aggregate at any time or times, 
between the time of the accruing of this cause of action and the com- 
mencement of this suit. 

Demurrer to this replication assigning the following causes :— 

I. That it is not responsive to the plea. 

II. That it is evasive, viz. that it does not aver that defendant was 
out of the state when the cause of action accrued, or that he resided 
in New-York when cause of action accrued, and subsequently de- 
parted. 

III. That it admits that defendant resided abroad when the cause 
of action accrued, and does not aver that the suit was commenced 
' within six years after his return. 

IV. That it does not aver that the defendant was in ‘the State of 
New-York when the cause of action accrued and afterwards departed, 
but seeks to have such departure inferred, without specifically assert- 
ing it in such form that issue could be taken thereon. 

V. That it does not aver that such returns were clandestine or 
unknown to plaintiff; so that plaintiff could not have served process 
more than six years before the commencement of this suit. 

VI. That the statute provides for two cases, (1st,) when the 
defendant is out of the state when the cause of action accrues ; (2d,) 
when he resides here when the cause of action accrues and _ subse- 
quently departs. This replication does not specify under which 
clause of the statute the case comes, and attempts to make the com- 
putation as if it came under both clauses. 

Joinder to each of the demurrers. 
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Homer H. Stuart, for defendant. 

The question raised is on a demurrer to the third plea by the 
plaintiff, and demurrer by defendant to the second and fourth repli- 
cations. 

As to plaintiff’s demurrer to third plea, plaintiff specifies as his 
first cause of demurrer that the plea is double. 

It is not double. The allegation in plea that the cause of action 
did not accrue in six years, &c. is sustained by the subsequent state- 
ment that defendant was out of the state at the time the cause of 
action accrued, and returned more than six years. (Didier v. David- 
son, 2 Barbour Chan. Rep. 477). The latter part is a more explicit 
and detailed averment of the way and manner in which the defendant 
intends to apply the statute barring actions which accrued more than 
six years, &c. It might have been unnecessary to set it out so fully, 
but the most that can be said against it is, that it is surplusage. To 
make a plea double, it must contain two separate defences. This is a 
single defence ; to wit, that the cause of action accrued more than 
six years before suit commenced, and a statement of facts showing 
the precise manner in which it accrued. 

The second cause of demurrer is not well taken—for it is not true. 
The plea says defendant resided in Louisiana, and was out of New- 
York, which is equivalent to saying he resided out of New-York. 

The third cause of demurrer is not sound. The fourth cause of 
demurrer is not sound. 

If the cause of action accrued when the defendant was out of the 
state, a return to New-York set the statute running, although such 
return was not followed by a residence in New-York. (Randall v. Wil- 
kins, 4 Denio’s Rep. 577). The suspension of the statute applies only 
to a case where the defendant was in the state at the time the cause 
of action accrued, and subsequently departs and resides out of the 
state. (Cole v. Jesup, 2 Barb. Sup. Court Rep. 309). Under the first 
clause of the statute residence is not made the question, but the mere 
fact of being out of the state, is all that is required to bring a case 
within that clause. But under the last clause, a departure alone is 
not sufficient, residence must change. The plea places this case 
under the first clause, and therefore an averment of residence was 
unnecessary. (Ruggles v. Keeler, 3 Johns. Rep. 267). 

The fifth cause of demurrer is bad. 

The plea uses the very words of the statute, which it pleads as its 
defence. 

If such return was clandestine or fraudulent, such matter would 
constitute a replication to the plea, which is an admission and avoid- 
ance of the plea; but the plea on its face would be good, and could 
be attacked by the new matter shown in the replication, and unless 
that new matter was set forth in the reply would be sufficient. 

As to defendant’s demurrer to poorion | reply to second plea. 

This reply admits, that defendant resided out of New-York when 
the cause of action accrued ; admits a subsequent return—but does 
not aver that such return was within six years next before the com- 

VOL. VII. 35 
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mencement of this suit, and does not deny that the cause of action 
accrued more than six years, &c. 

It is evasive and argumentative. The essence of this reply is 
intended to consist in the allegation of a return to New-York, and yet 
this averment is made without fixing any time for such return, or 
asserting in direct manner, that the defendant did return and tender- 
ing a definite issue on that point, but leaving the fact of such return 
to follow as an inference from other assertions. The language is— 
“ whenever and as often as’’ the defendant returned to New-York, he, 
* so returning again departed,” &c. This assertion may be true, and 
yet the defendant may have never returned to New-York at all. 

The reply admits that defendant resided out of New York when 
the cause of action accrued and subsequently returned, and seeks to 
avail itself of several separate departures. It adopts the principle 
that the aggregate residences in New-York must be six years. Cole 
v. Jesup, 2 Barb. Sup. Court Rep. 309). The courts have rejected 
this principle. No departure from the state can be deducted, except 
in a case arising under the Jast clause ; namely, when defendant was 
in the state when cause of action accrued, and subsequently departed. 
The plea and reply show this case under the frst clause, and only 
the departure can be deducted under either clause of the statute. 

This reply does not allege that any of these returns to New-York 
were clandestine or fraudulent, or unknown to the plaintiff, or the 
plaintiff could not serve process at the time of such returns. If the 
want ot such averment is good ground to sustain the plaintiff’s 
demurrer to third plea, it sustains defendant’s demurrer to this reply. 
The two pleadings are alike in this respect. 

As to the defendant’s demurrer to fourth reply to second plea. 
All the objections above stated to second reply, apply with even more 
force to fourth reply. 

It admits that the cause of action accrued more than six years, &c. 
It does not aver any departure from New-York, except by inference. 
It does not aver that the action accrued when the defendant was out 
of the state. It does not aver that the return was within six years ; 
nor does it aver that any of these returns were clandestine or unknown 
to the plaintiff. 

The whole gist of this reply is, that the aggregate of the times in 
which defendant resided in New-York was less than six years: It 
assumes the principle that the aggregate absences must be sufficient 
to leave the aggregate residences more than six years, in order to 
make the statute available to a defendant. This is not the true con- 
struction of that statute. The section (sec. 27) contains two distinct 
clauses. The first clause is the case when a debtor is owt at the time 
the debt becomes due, and subsequently returns. This is the original 
English statute, and was our statute till the revisions in 1830 added 
the subsequent clause. Under this statute, as it stood before the 
second clause was added, it was settled that one return set the statute 
in motion, although such return was temporary and not followed by 
a continued residence thereafter in this state (Fowler v. Hunt, 10 
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Johns. Rep. 464). That after the statute had once commenced run- 
ning, it continued to run, and no subsequent disability attached. 

The second clause (added by our revisors) is the case where a 
debtor resides in New-York when the debt becomes due, and subse- 
quently departs from and resides out of the state. 

Our case is under the first clause, and therefore the exception 
contained in the second clause cannot help the plaintiff. : 

Again; the second clause provides for only one departure, and the 
reply seeks to take advantage of several departures. 

Again; the reply attempts to apply to this case which is under the 
first clause of the statute: the rules render both clauses. 


F. Laroque, for plaintiff, contra. 

I. The defendant’s third plea is bad. 

1. The plea, admitting that the defendant’s residence was in 
Louisiana when the cause of action accrued, his place of residence is 
presumed to have remained the same until the contrary is made to 
appear; and it is not enough to say, that he returned into the State 
of New-York, without the plea showing that he then} became a resi- 
dent of this state, or that he remained within this state six years, so 
as to bar the action. 2 R.S. 225, sec. 27, 2d edit. 

2. The time of residence abroad of the defendant after the cause 
of action accrues, is an exception to the running of the statute carved 
by the act out of the time elapsed from the accruing of the cause of 
action, and where the plea shows that the defendant resided abroad 
when the cause of action accrued, the fact of the case coming within 
this exception must be negatived. 

3. The plea is bad, because it does not show that the defendant’s 
return was public, or that the plaintiff had notice thereof, or could 
with due means or ordinary diligence have had process served upon 
him. Fowler v. Hunt, 10 Johns. Rep. 464; Ruggles v. Keeler, 3 Johns. 
R. 264. 

4. The plea is double, setting up two distinct defences, (a) that 
the causes of action did not accrue within six years next before the 
commencement of the last; and (b) that when they accrued, he re- 
sided in Louisiana, and the suit was not commenced within six years 
after his return. Tuttle v. Smith, 10 Wend. 386. 

The plea is entirely improper, because he should simply have 
pleaded the statute in the ordinary form, leaving the plaintiff to reply 
that when the causes of action accrued, he resided out of the state, 
and that the suit was commenced within six years after his return, or 
that after they accrued he departed from and resided out of the state, 
upon which he should have taken issue in his rejoinder. Huntengton 
v. Brinckerhoff, 10 Wend. 283. If he could set up in his plea 
the facts which would properly come out in the replication and re- 
joinder, to avoid duplicity, he should have pleaded in this form. That 
when the causes of action accrued, he resided in Louisiana: that 
after they accrued, he returned into this state, and that such return 
was more than six years before the commencement of the suit, leaving out 
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entirely the averment that the suit was not commenced within six 
years after the causes of action accrued. 

Il. The second replication to the second plea is good. 

It is intended to meet this aspect of the case; namely, that the de- 
fendant resided abroad when the cause of action accrued ; that he 
returned into the state one or more times after the cause of action 
accrued, and before the commencement of the suit, and that every 
time that he returned into the state, he again departed from it and 
resided abroad, except on the last occasion, when the suit was com- 
menced. 

In order to do this successfully, it was necessary to show— 

1. That he was not within the state six years in the aggregate 
after the cause of action accrued, either as a resident or a non-resi- 
dent. 

2. That he had not his domicile or usual place of residence 
within the state six years in the aggregate after the cause of action 
accrued, although while he had his domicile or place of residence here, 
he might have been absent. 2 R. S. 225, sec. 27, 2d edit. 

The replication contains all that is necessary to show these facts, 
and no more. 

Ill. The fourth replication to the second plea is good. It con- 
tains all the same requisites, and meets the same state of facts in a 
shorter form with this difference: it admits the averments of the 
other replication, and absolves the plaintiff from proving that the de- 
fendant did, from time to time, return into the state and again depart 
from and reside out of it. 


Duer, J., delivered the opinion of the court. This is an action upon 
a bill of exchange by the plaintiff as an endorsee, against the de- 
fendants as drawers. In addition to a count on the bill, the decla- 
ration contains the usual money counts. One of the defendants, 
Giles Babcock, has interposed several pleas; and to his third plea, 
the plaintiff has demurred. On the part of the plaintiff, there are 
several replications to the second plea of the same defendant, and 
to the second and fourth of those replications, the defendant has de- 
murred. It is upon the issues of law joined upon these demurrers 
that the cause has been heard; and as no exceptions have been 
taken to the declaration, our attention will be confined to those that 
have been taken to the pleadings that are alleged.to be vitious. 

The third plea, omitting the introductory part, avers in substance 
that the several causes of action accrued to the said plaintiff more 
than six years before the commencement of this suit, and that when 
they accrued, the defendant was a resident of the state of Louisiana, 
and was out of this state, and that after they so accrued, and morethan 
six years next before the commencement of this suit, he returned 
into the state of New-York. The plea is founded on the first clause 
of sec. 27 in that article of the Revised Statutes which relates to the 
time of commencing personal actions, (2 R. S.p. 297). That clause 
provides in substance, that “if at the time when any cause of action 
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shall accrue against any person, he shall be out of this state, such ac- 
tion may be commenced within the terms before limited after the re- 
turn of such person into the state.”” This provision is substantially a 
re-enactment of the law as it formerly existed ; it was originally bor- 
rowed from the English statute of Queen Anne (4 and 5 Anne, c. 
15, sec. 19), and the exception which it creates, however doubtful 
the interpretation may seem,—it appears to be settled, applies as 
well to non-residents, as to persons who, although residents, were out 
of the state when the cause of action accrued. Such at least has 
been the law in this state since the judgment of the Supreme Court in 
Ruggles v. Keeler, 3 Johns. 263, although the English cases there cited, 
seem hardly to support that decision. The same construction has 
been given to the statute in Massachusetts. (Dwight v. Clark. 7 Mass. 
515 ; Little v. Blunt, 16 Pick. 359.) The demurrer to this plea is 
special and assigns five several causes of exception. The first cause 
is, that the plea is double, setting up two distinct and separate de- 
fences. 1st, that the causes of action did not accrue within six years 
next before the commencement of the suit; and 2d, that when they 
accrued, the defendant resided in Louisiana, and that the suit was 
not commenced within six years after his return.” We are satisfied 
that the demurrer cannot be sustained upon this _ A plea is 
not rendered double by an express averment of facts that without 
such an averment, must have been implied; the unnecessary aver- 
ment may be rejected as surplusage, but cannot vitiate a plea other- 
wise valid. It was admitted by the counsel for the plaintiff who 
argued the case with singular candor, as well as shdlig, that the 
objection of duplicity could not have been raised had the plea been 
limited to the averments that the defendant was out of the state 
when the causes of action accrued; that he afterwards returned, and 
that more than six years had elapsed since his return, before the 
commencement of the suit: yet it is evident that these averments in- 
volve, by anecessary implication, the assertion that more than six years, 
had elapsed since the causes of action accrued. Anexpress averment 
of the same fact, has not the effect of introducing a new and distinct 
issue. It alters the form of the plea, but leaves the substance and 
meaning unchanged. ‘The fact that more than six years had elapsed 
since the causes of action accrued, and more than the same period 
since the return of the defendant, were both necessary to be stated 
to complete the bar that the plea was intended to raise. Had the 
plea been framed, as it was insisted it should have been, the plaintiff 
might have replied, by taking issue upon either of these facts, and it 
is therefore certain that no separate defence is set up by the express 
averment. 

In support of the objection we are now considering, we are referred 
to the case of Tuttle v. Smith, 10 Wend. 288, but, in reality, the deci- 
sion in that case, far from sustaining the objection, justifies us in over- 
ruling it. The plaintiff replied to an ordinary plea of the statute of 
limitations, that the defendant had made a new promise, and that the 
suit was commenced within six years after the promise was made ; 
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the defendant rejoined taking issue upon both facts, the new promise 
and the commencement of the suit within the period allowed by the 
statute. This rejoinder was the pleading demurred to, and the court 
held it to be double, upon the ground that the denial of either of the 
facts upon which issue was taken, would have been a complete 
answer to the replication :—but the replication was admitted to be 
valid, because those facts were necessary to be combined in one state- 
ment in order to avoid the operation of the statute. There isa perfect 
analogy between the replication in that case and the plea in the present. 

The second cause of demurrer is, that the plea does not aver that 
when the causes of action accrued, the defendant resided out of this 
state, but only that he was out of the state at that time. Thisisa 
mistake ; the plea does contain the averment in question, and had 
it been omitted, the omission would not have vitiated the plea. 
The statute is satisfied by an averment that the defendant was out 
of the state when the cause of action accrued. An opposite construc- 
tion would confine its application to non-residents, whereas the only 
doubt has been whether it applied to them at all. 

The next cause of demurrer is, that the plea does not show that 
the defendant ever acquired a residence in this state, or ever ceased 
to be a resident of Louisiana, nor for how long a space of time he 
was within this state, and the reply is, that these averments were not 
merely unnecessary, but that their introduction would probably have 
vitiated the plea. ‘They give a construction to the statute not justified 
by its language, and inconsistent with all the decisions. They imply 
that a debtor permanently residing in New-Jersey or Connecticut, 
may in the transaction of his business, visit this city on every day of 
his life, and yet during his life, the statute never commence to run. 

The fourth cause of demurrer is, that the plea does not negative the 
exception created by the second clause in the 27th section of the sta- 
tute, the terms of which in the progress of our opinion will be fully 
stated. This objection must also be overruled. Where the statute 
of limitations is pleaded, it lies upon the plaintiff to aver, not upon the 
defendant to deny, the existence of facts that create an exception 
from the general rule that the statute establishes. It has, however, 
been decided by this court, that the particular exception to which this 
cause of demurrer refers, is never necessary to be stated in the plead- 
ings, but that when issue has been taken upon a general plea ofthe 
statute, the facts that create the exception may be given in evidence 
upon the trial in contradiction of the plea. 

This decision was rested upon the peculiar words of the statute, 
and is fully juitified by prior decisions of the supreme court in analo- 
gous cases. (Graham’s Executors v. Schmidt § Webb, 1 Sand. Sup. 
C. R. p. 74). ‘ 

The last clause of demurrer is that which was chiefly relied on, 
and merits the most consideration. It is that the defendant has not 
averred in his third plea that his return to this state was public, or 
that the plaintiff had due notice thereof, or could with due means and 
ordinarry diligence have had process of law served upon him. The 











THE NEW-YORK LEGAL OBSERVER. 279 
N. Y. Superior Court.—Ford v. G. & G. W. Babcock. 








construction of the statute that is here assumed to be correct, is estab- 
lished by numerous decisions. It is fully settled, that where the 
debtor was out of the state when the cause of action accrued, his 
return, in order to set the statute in motion, must be such in its nature 
and duration, as to afford to the creditor the opportunity of commen- 
cing a suit and prosecuting hisclaims. It must appear when the return 
is pleaded, that it was either actually known, or was so public that 
with ordinary diligence, it might have been known to the plaintiff when 
it occurred ; but although in order to give efficacy to the return, these 
circumstances must be proved on the trial, it by no means follows that 
they are necessary to be averred in the plea; on the contrary, the 
very cases that are justly relied on as showing the true interpretation 
of the statute, equally show that no such necessity exists. When a 
statute is pleaded, whether as conferring a right or sanctioning a de- 
fence, we have always understood that the safest, if not the necessary 
course, is to adopt and follow in the pleading, the very words of the law, 
and if we except the single case to which we shall hereafter refer, we 
are not aware that the efficacy of a plea which sets up a defence in 
the very words in which the defence is given by a statute, has ever 
been doubted. In very many cases, the interpretation that courts of 
justice have given to a statute, differs widely from the literal import 
of its language ; but it has never been thought necessary or prudent 
to depart from the language of the statute in order to conform a plead- 
ing to its known judicial interpretation ; and the reason is evident. 
When the words are identical, it is the plain duty of judges to give 
to them in the pleading, the same construction as in the statute. 
The plea in this case is in exact conformity to the satute; it says 
all that the statute requires to be said, and the word “return” in the 
plea has the same meaning as in the law. It means such a 
return as the courts have decided to be necessary, in order to 
set the statute in motion, and it is such a return that in order to 
sustain the plea, the defendant will be obliged to prove. It is not, 
however, to be denied that the objection we are now considering, 
is fully sustained by a recent decision of the supreme court in the 
fourth judicial district, in the case of Cole v. Jessup, 2 Barbour, S. 
C. R. 309. In this case a rebutter, that the suit was not commenced 
within six years next after the return of the defendant, was held to be 
bad, from the want of an averment that the return was such as the 
law in similar cases requires to be proved, and this decision, were the 
judgments of this court now subject to a reversal in the supreme 
court, we should be bound to follow. But in the exercise of its right- 
ful jurisdiction, it is to the Court of Appeals only that this court is 
now subordinate, and although the decisions of the Supreme Court 
must always be treated by us with great deference and respect, yet 
as they no longer preclude the exercise of our discretion, they cannot 
be admitted to control our action. We cannot surrender to their 
authority alone, without a plain dereliction of duty, our own deliberate 
convictions. We are therefore constrained to say that we cannot 
yield our assent toa decision which as it seems to us violates the esta- 
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blished rules of pleading, and is inconsistent with all the prior deci- 
sions on this branch of the statute in the courts of the United States, 
of this State, and of other States of the Union. (Faw v. Roberdeau, 
3 Cranch, 74; Fowler v. Hunt, 10 Johns 464; White v. Bailey, 3 Mass. 
271; Little v. Blunt, 16 Pick. 369.) 

In the cases to which we refer it is expressly stated, that when a 
defendant seeks to avail himself of the statutory bar by pleading his 
return, he is bound to prove all the facts of which the existence is ne- 
cessary to render the bar effectual, even where none of those facts, 
except by implication of law, have been averred in his plea. The 
want of such an averment cannot therefore be a valid cause of de- 
murrer, since it is an elementary rule that an express averment of 
material facts is only necessary to be made when it creates an obli- 
gation that would not otherwise exist of proving upon the trial 
the facts that it embraces. The averment is useless, if striking it 
out, the obligation remains. The introduction of such an averment 
may not vitiate a plea, but its absence can never justify a demurrer. 
It was truly said, by the very able judge who delivered the opinion 
of the court in Cole v. Jessup, that the burthen of proving the facts 
that the law requires to be shown to render the return of a debtor ef- 
fectual as the origin of the statutory bar, is justly cast upon the defen- 
dant, and this observation was evidently the ground of the decision ; 
but it escaped the attention of the learned judge and of his brethren, 
that according to all the prior decisions, the omission to aver these 
material facts neither lessens the obligation, nor shifts the burthen of 
proving them. 

As all the exceptions to the third plea have now been examined 
and found insufficient, the demurrer is overruled. 

We are next to consider the demurrers of the defendant to the 
second and fourth replications to his second plea. 

The second plea is a plea of the statute of limitation in the ordi- 
nary form, namely, that the causes of action had not accrued within 
six years next before the commencement of the suit, and the object of 
the second and fourth replications is to repel the defence by the alle- 
gation of facts, which it is supposed will entitle the plaintiff to 
the benefit of the exception, that the second clause in § 27 of the 
statute was meant to create. There are objections both of form and 
substance to each of these replications, that in the result must compel 
us to allow the demurrers, but withoutadverting for the present to these 
objections, we shall proceed to explain our views in relation to the 
questions that the pleadings were intended to raise, and which = 
the hearing were ably and learnedly discussed by the counsel. e 
adopt this course not only in compliance with the wishes of the 
counsel as then expressed, but that the plaintiff, should he think pro- 
per, may amend his replications in conformity to the opinion that we 
shall express. 

The questions that we propose to consider are, 1st. Whether the 
new exception that § 27 creates, is confined in its proper applica- 
tion to persons who were residents in this State when the cause of 
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action accrued, and 2d. Whether in the cases to which this exception 
applies, it is the first period of absence only, and not successive 
eriods, that must be deducted and allowed. 

‘That the import of these questions and our observations in relation 
to them, may be properly understood, it will be necessary to tran- 
scribe, not only the clause containing the exception, which we are re- 
quired to construe, but the entire section. It is in these words: 

§ 27. “If at the time when any cause of action specified in this 
article shall accrue against any person, he shall be out of the State, 
such action may be commenced within the terms herein respectively 
limited after the return of such person into this State.” ‘* And (which 
is the clause now to be considered,) tf after such cause of action shall 
have accrued, such person shall depart from and reside out of this State, 
the time of his absence shall not be deemed or taken as any part of the time 
limited for the commencement of such action.’ The first clause, as 
already stated, is a re-enactment of the existing law, but the second 
was introduced for the first time in the revision of 1830. It is not 
contained however, in the original report of the revisers, and hence 
in judging of its meaning, we are deprived of the aid that their notes 
have frequently supplied. 

After an attentive consideration of the clause, we have been unable 
to discover any valid, or even plausible, reason for confining its appli- 
cation to persons who were residing, or, without being residents, were 
within the State, when the cause of action accrued. Such assuredly 
is not the grammatical construction of the words, nor can we believe 
that this limitation of their obvious meaning, was contemplated by the 
legislature. Following the strict grammatical rule the words, ‘ such 
person,” can only be referred to the person last mentioned, that is a 
person who was out of the State when the cause of action accrued, 
and afterwards returned, thus wholly excluding residents from the 
exception that follows ; but if we reject this interpretation, as without 
hesitation we do reject it, as creating an unreasonable distinction be- 
tween residents and non-residents,—the words ‘‘ such person’? must 
then be referred to the person first mentioned in the section, that is, 
any person against whom a cause of action shall accrue, and thus 
construed, both classes, residents and non-residents, or more pro- 
perly speaking, persons within and persons out of the State, when the 
cause of action accrued, are plainly included. It therefore seems to 
us impossible to deny, that in order to justify the limited construction 
that would confine the application of this clause to persons against 
whom the statute commenced to run, at the same time that the cause 
of action accrued, we must suppose that the legislature has omitted 
words, which as necessary to carry into effect their manifest inten- 
tions, it has become the duty of courts of justice to supply. We must 
add to the words “such person,” the words “ being at such time an 
inhabitant of the state,” or others of equivalent import. That such 
an interpolation in some cases may be justified, and in many has been 
made, we do not deny, but we are firmly convinced that in the con- 
struction of statutes, it ought never to be allowed, and in fact has rarely 
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been made, except when necessary to complete the sense or escape 
a flagrant absurdity. It ought never to be allowed, unless the intent 
which it is designed to effectuate, is manifest and unquestionable, and 
if we depart from this rule, judges ceasing to be the mere expounders, 
will inevitably become the makers of ourlaws. There is no pretence 
for saying, in the present case, that the interpolation which we reject, 
is manifested as the intention of the legislature, either by the terms of 
the statute or the certain design of its enactment, and for ourselves 
we are persuaded that its adoption, instead of effecting, would proba- 
bly defeat, the intentions of the lawgivers, by creating a distinction 
that was never meant to exist. ; 

In our judgment, to confine the application of the clause, to resi- 
dents of the state, would be at least as unreasonable as wholly to 
exclude them and, looking merely to the words of the clause, far more 
so. We shall be better understood when we shall have explained 
our views as to the intentions of the legislature, and the true con- 
struction of the entire section, as we propose to do, in considering the 
second question that has been stated. 

That question is whether, when a person against whom the statute 
has commenced to run, departs from, and resides out of the state, 
the operation of the statute is only suspended until his return, or 
whether, if during his residence out of the state, there are successive 
periods of his absence, each must be deducted from the six years 
which the statute allows to a creditor for the commencement of his 
suit. Upon the first interpretation, the first return of the debtor not 
only sets the statute again in motion, but precludes its further sus- 
pense ; upon the second, the debtor who pleads the statute, must 
prove that, in the aggregate, deducting the period of each absence, 
he was six years within the state, after the cause of action accrued, 
and before the commencement of the suit. Each interpretation is 
consistent with the language of the statute; the first is the most 
literal, the second expresses, we believe, the true intention of the 
legislature, and therefore we adopt it. That it was the intention of 
the legislature to make an important change in the existing law, has 
never been doubted, and that we may judge of the nature and extent 
of the change that was intended, we must look at the actual condition 
of the law at the time it was proposed. Now there is one rule, that 
courts of justice, in construing those provisions in the statute of limita- 
tions that relate to personal actions, had uniformly followed, and 
which the words of that statute compelled them to follow, namely, 
that when the statute began to run, it continued to run, without inter- 
ruption, until the terms of limitation that the statute prescribes had 
fully expired. The statute once attaching, no subsequent disability 
of plaintiff or defendant was permitted to suspend its operation. 
Thus if a debtor (and it was undoubtedly the relation of debtor and 
creditor that the legislature had chiefly in view in altering the statute) 
was in the state when the cause of action accrued, (whether the fact 
was known or not known to the creditors) the statute commenced to 
run, and although he departed the next day or hour, and remained 
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out of the state during the whole residue of the six years allowed b 
the statute, the lapse of that period was held, in effect, to extinguis 
the debt, by creating an insuperable bar to its recovery. It is true 
if the debtor was out of the state when the cause of action accrued, 
his absence prevented the statute from beginning to run, but his re- 
turn, by setting the statute in motion, and prohibiting its future suspense, 
was productive of similar effects—he might remain within the state 
only for a few days, depart and be absent, for the residue of the six 
years, and the creditor’s remedy was for ever barred. 

That this rule was purely arbitrary, and that it was unequal and 
therefore unjust in its operation, will hardly be denied, and it is im- 
portant to observe that its injustice was even apparent, and confessed 
upon the face of the law, as it then stood. 

The only reason that can be assigned for permitting the absence 
of a defendant, when the cause of action accrued, to prevent the sta- 
tute from beginning to run, is the inability of the plaintiff to prosecute 
his claims, during such absence, unless by resorting to a foreign tri- 
bunal, and admitting the justice of this exception, it seemed a neces- 
sary inference, that tae same inability when proceeding from the same 
cause, should be allowed to suspend the operation of the statute, in 
every case, in which it is proved to exist. In fewer words, if the ab- 
sence of a defendant when the cause of action accrued, justly prevents 
the statute from beginning to run, it is equally just, that his absence, 
after the statute has commenced to run, should suspend its operation. 

It is just that the same time and opportunity should be afforded to 
a plaintiff in all cases for commencing a suit in the courts of this state, 
that he actually possesses when the defendant is and continues to be 
a resident of the state. We believe that it was exactly this change 
that the legislature meant to effect and have effected. We believe 
that it was their intention to abolish the fcrmer, by the substitution of 
a different rule, more just in its principle and more equal in its ope- 
ration, and just as universal in its application, embracing every case 
and all classes of defendants. The rule thus established, we under- 
stand to be, that every defendant who pleads the statute is bound to 
prove that, deducting each interval of his absence, he was within the 
state six years, (or a shorter period when a shorter is the statutory 
bar) after the cause of action accrued, and before the commencement 
of the suit, and that the rule, thus expressed, is subject only to this 
single and reasonable modification, that where a defendant against 
whom the statute has begun to run, is a resident of the state and con- 
tinues to reside therein, his occasional absences are not to be de- 
ducted in computing the statutory term. By this construction, the 
provisions of the statute are rendered plain and consistent, and equal 
in their operation upon all classes of plaintiffs and defendants, and 
the change that is made is seen to be, and is vindicated as, real and 
important. By the opposite construction, that on which the defend- 
ant’s counsel insisted, the change is rendered trivial and almost un- 
meaning, the provisions of the statute obscure, and, in a measure, con- 
tradictory. The former inequitable rule continues in force as to all 
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defendants who were out of the state when the cause of action accrued, 
and, in respect to residents, the rule is not abolished, but only slightly 
modified ; the motives of a change thus partial and unimportant are 
not to be discovered, and all questions as to the object and intentions 
of the legislature remain unanswered. 

Hitherto, we have not adverted to the actual decisions upon this 
branch of the statute, and it is with some reluctance that we advert 
to themat all. They exhibit a conflict of opinions which it is difficult 
to explain and impossible to deny, and which can only be terminated 
by a decision of the court of ultimate and controlling authority. 

The earliest case is that of Randall v. Wilkins, 4 Denio,577. The 
defendant who pleaded the statute, resided out of the state, when the 
cause of action accrued, and continued so to reside until the com- 
mencement of the suit, but in this interval he was at various times 
publicly within the state. The court held that his first return after 
the cause of action accrued, set the statute in motion, and that it con- 
tinued to run from that time,—his subsequent departure from and 
residence out of the state not suspending its operation, thus neces- 
sarily deciding that the exception in the second clause of sec. 27, is 
only applicable to persons who are within the state when the cause 
of action accrues. Cole v. Jessup, (2 Barbour, 8. C. R. 309) a case 
to which we have before referred in its material facts differs not at 
all from the preceding; but while the court in this case expressed no 
doubt, and in fact decided that the new exception in the statute ap- 
plies as well to non-residents as to persons within the state when the 
cause of action accrues, they held that successive absences cannot 
be accumulated, for the purpose of being deducted from the full period 
of time which the statute allows, but that the law is satisfied by de- 
ducting the first absence after the cause of action has accrued. They 
referred, in support of this decision, to a similar decision made by Mr. 
J. Nelson, in the Circuit Court of the U. States. (Dorr v. Swartwout, 
reported 5 New-York Legal Observer, p- 172.) Itis, however, to be 
observed, that this decision was originally made with great hesita- 
tion, and we are credibly informed has since been overruled in the 
same court. 

Directly opposed to those which have been cited, are the decisions 
to which we shall next advert. The first of these is Burroughs v. 
Bloomer, a case not hitherto reported, but which was decided by the 
judges of the Supreme Court as formerly organized, during the last 
year of its constitutional existence. We have been furnished with a 
copy in MS. of the opinion of the court in this case, from which it 
appears, that although the questions raised were substantially the 
same as in the cases first quoted, the conclusions of the judges were 
widely different. 

The learned judge who delivered this opinion examines critically, 
and in the result wholly repudiates, the opinion of Mr. J. Nelson, in 
Dorr v. Swartwout, and the conclusions which he states, as the grounds 
of the decision of the court, are, that where a defendant against whom 
a cause of action has accrued, departs from and resides out of the 
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state, not only may successive absences be accumulated and deduct- 
ed, but, in the judgment of law, he is deemed to be absent, during the 
whole period that he so resides, so that the running of the statute, not 
merely until he returns, but~until he fixes again his residence in the 
state, is wholly suspended. We refer to this decision as plainly 
contradicting Landall v. Wilkins, and Cole v. Jessup, but are not to 
be understood as assenting to its novel doctrine of constructive 
absence. 

In Didier v. Davison, (2 Barb. Ch. R. 477,) we find, at last, that we 
are supported by high authority in the construction we have given to 
the statute. Chancellor Walworth is clear in the opinion, that the ex- 
ception in sec. 27, embraces all defendants against whom a cause of 
action has accrued, and that where such a defendant has departed 
from and resides out of the state, ‘each period of his absence, when 
there are several, must be deducted in determining the question whe- 
ther the statutory term of limitation has expired, and exactly the 
same construction must have been given to the statute by this court 
in the case of Graham’s Executorsv. Schmidt, (1 Sand. Sup. Ch. R. 74,) 
since it is the only construction by which the decision in that case 
can be explained and defended. Whether the sad uncertainty in 
which the true construction of the statute of limitation is now involved, 
will soon be dispelled, we know not, but if our own views shall finally 
be declared erroneous, we shall retain the satisfaction of knowing 
that they coincided entirely with these of Chancellor Walworth, and 
of the judges with whom we are now associated. 

Although the general argument of the plaintiff’s counsel in endea- 
voring to bring his case within the exception of the statute has re- 
ceived our assent, it by no means follows that we can sustain the 
replications demurred to. They are fatally defective. The second 
replication is plainly argumentative. It leaves us to collect, by infer- 
ence, material facts that ought to have been explicitly averred : it 
avers that the defendants resided in the State of Louisiana, when the 
causes of action accrued, but does not aver that they were at that time 
out of this state; and if at that time they were in this state, although 
residing in Louisiana, it was then that the statute began to run. Nor 
are the several departures from, and returns into the state of the de- 
fendants, stated with the precision and certainty that the law re- 
quires. Their existence is supposed, certainly, not averred. 

To the fourth replication, we shall state a single but very decisive 
objection. It attempts to exclude the defence of the statute by 
averring that the defendants were not residents within this state for a 
term of six years, in the aggregate, before the commencement of the 
suit, thus assuming that a residence of six years within the state, is. 
necessary in all cases to complete the statutory bar,—a construction 
of the statute which, although not absolutely novel, we unhesitatingly 
reject, as repugnant alike to its spirit and its language. Residence is 
not necessary in any case, either to set the statutory term in motion, 
or to continue, or revive, its currency. 

In conclusion, the plaintiff’s demurrer to the third plea is overruled. 
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The demurrers of the defendants to the second and fourth replications 
to the second plea are allowed, with liberty to the plaintiff to reply to 
the third plea, and to amend or withdraw his insufficient replica- 
tions, within the usual time. We strongly advise the plaintiff’s coun- 
sel, instead of amending, to withdraw entirely his replications, and 
content himself with a general traverse of the second plea, since it is 
quite certain, that under this traverse, he may give in evidence all 
the facts upon which he relies as overruling a defence upon the 
statute. ; 

No costs are given, as we understood, the counsel to agree that 
whatever might be our decision, none were to be claimed. 





N. D. Supreme Court. 
[Albany Special Term.] 


Before Mr. Justice HARRIS. 


a 


Guzert L. Witson, Receiver, Yc. against FrepErtck W. ALLEN 
and others.—7th August, 1849. 


COSTS IN CASES OF APPEAL TO THE SUPREME COURT-——COSTS OF 
TERM. 


Where a judgment was affirmed upon appeal at the general term :—Held, that the costs 
prescribed by the 6th subdivision of the 307th section of the Code should be allowed. 
Where a plaintiff had noticed his cause for argument at the Albany general term for the first 
Monday of March, and the defendant afterwards noticed it for the Saratago general term to 
be held on the same day—It was held that the plaintiff was not entitled to the costs for each 

of those terms. 


Tuts was a motion to strike out of the judgment certain costs alleged 
to have been improperly inserted therein by the clerk. The action 
was tried by a referee, who made a report in favor of the plaintiff, 
upon which judgment was perfected. The defendants appealed to 
the general term, and upon such appeal the judgment was affirmed. 
When the judgment was entered, the defendants objected to the 
allowance of any costs upon the appeal, upon the ground that none 
were allowed by law. The objection being overruled by the clerk, 
some items were objected to, which are noticed in the opinion of the 
court. The clerk allowed $65 for costs upon the appeal, and $12,29 
for disbursements and interest upon the report. 


E. F. Bullard, for defendants. 
G. L. Wilson, in person. 


By the Court—Harris, J.—The decision of this motion involves 
an important and somewhat difficult question, arising upon the 6th 
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subdivision of the 307th section of the Code. If the last clause of that 
subdivision is to be literally applied, it follows that at least $45 of the 
costs allowed by the clerk must be stricken out of the judgment.— 
Then the only costs which could be allowed to the plaintiff, would be 
ten dollars for each term of the court at which the cause was neces- 
sarily on the calendar, and postponed or not reached, allowable under 
the 8th subdivision of the same section, and the disbursements which 
may be allowed under the 311th section. Then, indeed, no other 
costs can be allowed, or any appeal from an inferior court to the 
Supreme Court, or from a judgment entered upon the direction of a 
single judge to the general term of the same court. No one can fail, 
I think, upon an examination and comparison of the various provisions 
of the Code, upon the subject of costs, to come to the conclusion that, 
whatever else may have been the intention of the legislature, such 
was not their intention. 

With the exception of this single clause, all the provisions of the 
Code relating to costs upon appeal, are consistent and harmonious: the 
same security for costs is to be given upon an appeal from an inferior 
court to the supreme court, or a judgment rendered by a single judge 
to the general term, as upon an appeal to the court of appeals—And 
yet why require such security for costs, when no costs, or none but 
disbursements, may be recovered? The amount of costs, too, reco- 
coverable upon appeal in the different courts, is graduated according 
to the dignity of the court and the probable expense of employing 
counsel. Upon an appeal from a justice’s judgment to the county 
court, it is twelve or fifteen dollars, as the judgment is affirmed or re- 
versed. In the supreme court, the amount is $45; and in the court 
of appeals $75. But why, it may be asked, should $45 be fixed as 
the amount of costs on appeal in the supreme court, if it was intended 
that no costs should be recovered ; or, why should the prevailing party 
in the county court and in the court of appeals recover costs, when in 
the same case no costs are given in the supreme court ? 

Again, it is provided by the 306th section, that when, upon an ap- 
peal, a new trial shall be ordered, the costs of the appeal shall be in 
the discretion of the court. But if the 6th subdivision of the next 
section is, by its last clause, rendered inapplicable to appeals from 
judgments, how is effect to be given to this provision of the 306th 
section? Costs, in case of a new trial, are in the discretion of the 
court ; but what costs? The only costs upon appeal are fixed by a 
provision declared to be inapplicable. Suppose, then, a new trial 
ordered upon appeal, and the court, in the exercise of its discretion, 
think proper to award costs to the prevailing party, What are the 
costs he is to recover? Clearly nothing, unless the 6th subdivision 
of the next section defines them. But to allow that subdivision to 
determine the costs to be recovered, when awarded upon ordering a 
a new trial, would be, in effect, saying that at least, in some cases, 
“its provisions shall apply to appeals in cases other than those men- 
tioned in section 349.” So, too, itis provided that, when a judgment 
upon appeal is affirmed in part and reversed in part, the costs shall 
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be in the discretion of the court. This provision also must become 
inoperative, so far as it relates to appeals in the supreme court, if the 
application of the 6th subdivision of the 307th section is to be con- 
trolled by the last clause. In short, if this effect be given to that 
clause, it renders the provisions of the 306th section, so far as they 
relate to appeals in the supreme court, wholly ineffectual. I cannot 
believe that the legislature ever so intended. 

But suppose, forthe sake of harmonizing and giving effect to all 
the provisions we find upon the subject, we allow the 306th section 
so far to limit the operation of the 6th subdivision of the 307th section 
as to leave that subdivision applicable to the particular cases men- 
tioned in the 306th section, the difficulty will not be diminished. The 
inconsistency will still remain, of allowing costs upon a partial rever- 
sal, when none could have been recovered if the reversal had been 
entire. If this construction be given to these provisions, a party 
appealing would rarely prefer to have a complete reversal. He 
would choose to have enough of the judgment affirmed to enable the 
court to exercise its discretion and give him costs. In that case, too, 
no costs would ever be recovered against the party appealing, when 
the judgment is affirmed. Such inconsistencies, not to say absur- 
dities, never were intended by the legislature. 

But again: suppose we allow the last clause of the 6th subdivision 
to operate upon the preceding provision in the same subdivision, in 
the full literal sense of its terms, let us next inquire what would be 
the practical operation of the provision thus qualified and restricted. 
We have seen that it could not operate upon an appeal from a judg- 
ment rendered in an inferior court by a single judge. Upon what then 
could it operate? Nothing, I apprehend, unless it be the cases men- 
tioned in sec. 349. Suppose it to operate in fact, upon that class of cases. 
The absurd consequences which would follow from such a construc- 
tion are too obvious to require illustration. A party would recover 
costs upon an appeal from an order affecting, in the slightest degree, 
the merits of the action, when no costs could be given upon an appeal 
from a judgment involving the whole meriis of the controversy.— 
Costs would be awarded, and liberally too, upon an appeal from an 
order affecting a mere provisional remedy, when none would be pro- 
vided upon an appeal involving a final determination of the rights of 
the parties. But would the provision have even this effect? 1 thiak 
not. The title of the code, in which this provision is found, com- 
mences with abolishing the fee bill then existing, and declaring that 
certain allowances, to be termed costs, shall be made, by way of in- 
demnity, to the prevailing party, upon the judgment. ‘The 304th sec- 
tion declares that in certain actions, including nearly, if not all the 
actions, which, under the former practice, would have been actions at 
law, as well as some equitable actions, the plaintiff, upon a recovery, 
that is, as 1 understand it, if he be the prevailing party upon the judg- 
ment, shall be allowed costs of course, as a matter ofright. The next 
section, the 305th, declares that the defendant, if he prevails in the 
same actions, shall be entitled to costs. The 306th section declares 
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in what cases costs shall be awarded in the discretion of the court. 
These three sections are evidently intended to regulate and deter- 
mine the rights of the parties in respect to costs in every action. 
They relate exclusively to costs upon a recovery. They determine the 
right of the prevailing party to costs wpon the judgment. No allusion 
is made in either of these sections to costs to be awarded upon a 
motion. Having thus declared when and to whom costs shall or may 
be awarded in rendering judgment upon a recovery in the action, the 
307th section proceeds to declare what shall constitute the costs so to 
be awarded, and the 311th section directs the manner in which the 
costs, as above provided, shall be inserted in the entry of judgment. All 
these provisions clearly relate to the costs which the prevailing party 
is to recover as a part of his judgment, as distinguished from the costs 
which may be allowed upon a motion, and for which provision is sub- 
sequently made. That the legislature understood these sections as 
exclusively applicable to costs upon judgments, is further evident 
from the fact that in one instance it was thought proper to extend 
their provisions to another case. By the 318th section it is provided 
that when the decision of a court of inferior jurisdiction in a special 
proceeding shall be brought before the supreme court for review, such 
proceeding shall, for the purposes of costs, be deemed an action at issue, 
on a question of law from the time the same shall be brought into the 
supreme court. It is unnecessary here to inquire whether any pro- 
vision has been made for bringing such a proceeding into the supreme 
court for review. But assuming that it may be brought there, the 
legislature, regarding the provisions they had made for costs as ap- 
plicable to such a case, adopted the section referred to with a view to 
bring the case within those provisions. So that now, such a proceed- 
ing, when brought into the supreme court, being, for the purposes of 
costs, regarded as an action at issue upon a question of law, the pre- 
vailing party would be entitled to costs under the 307th section. 

The conclusion to which I have been led by this examination, is 
that, whatever else the legislature intended, it did not intend that the 
provisions of the 6th subdivision of the 307th section should be ap- 
plicable to an order made by a single judge upon motion. This being 
so, it follows, if its provisions are not applicable to other appeals, that 
this subdivision is wholly inoperative—the restricting clause destroys 
its whole effect. 

It is one of the established rules governing the construction of sta- 
tutes, that if possible, effect should be given to each part, so that, if 
it can be prevented, no clause, sentence, or even word may be re- 
garded as superfluous, void or insignificant. It is also a rule, equally 
well established, that such a construction ought to be put upon a sta- 
tute as will best give effect to the intention of the lawgiver. It was 
said by Thompson, Ch. J., in the People v. The Utica Insurance Co. 
15 Johns., 380, that “a thing which is within the letter of the sta- 
tute is not within the statute, unless it be within the intention of the 
makers.” I have already shown, conclusively I think, that the 
clause which is the occasion of this examination, is not only opposed 
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to the general scope and object of the provisions of the code relating 
to costs, but it is also absolutely incompatible with several other pro- 
visions. And more than this, that if this clause, in the fair import of 
its terms, is to prevail, it is itself destructive of the entire subdivision 
in which it is found. Under these circumstances I must, under the 
guidance of the rules which regulate in the exposition of statutes, 
reject the clause altogether as totally and irreconcilably repugnant to 
the manifest intention of the legislature as expressed in every other 
part of the same act relating to the same subject. 

It was said by Lord Coke, that great questions had often arisen 
‘upon acts of parliament, overladen with provisos and additions, and 
many times on a sudden penned or corrected, by men of none, or 
very little judgment in law.” It needs but the perusal of the code to 
see that this ground of complaint was not confined to the days of Lord 
Coke. A signal instance of the incautious haste with which “ provi- 
sos and additions” are sometimes penned and adopted, is presented 
in the very title which is the subject of this review. The 322d sec- 
tion declares, that upon the settlement of any action mentioned in sec- 
tion 304, no greater sum shall be demanded from the defendant as 
costs, than at the rates prescribed by that section. Taken as it stands, 
the section is utterly nugatory and unmeaning. It does not express 
the intention of the legislature or the person who drew it. It was un- 
doubtedly intended to refer for the measure of costs in the cases spe- 
cified in that section to the 307th section, and it will probably be so 
construed. But inadvertently the framer of that section, instead of 
using at the end, the words “ by the 307th section,” said ‘‘ by that 
section,” and the legislature, without perceiving the mistake, adopted 
it. So, if I could be allowed to go out of the act itself, I might refer 
to the history of the clause I have been constrained to reject, as it is 
generally understood, to show that it was inserted, as an amendment, 
ex cautela, for the very purpose of preventing the provision to which 
it was intended it should apply from being, by construction, made 
applicable to appeals in cases mentioned in section 349, and by some 
mistake in preparing or transcribing the amendment the word “ not” 
was inserted instead of “ only.” 

I shall, therefore, hold in this case, that upon the affirmance of the 
judgment upon appeal, the plaintiff became entitled to the costs pre- 
scribed by the 6th subdivision of the 307th section of the Code. But 
the defendants are entitled to have $10 striken out of the judgment. 
After the plaintiff had noticed the cause for argument at the Albany 
general term, to be held on the first Monday of March, the defehdant 
noticed it for the Saratoga general term to be held on the same day. 
I think the plaintiff is not entitled to the costs prescribed by the 8th 
subdivision of the 307th section for each of these terms. The cause 
was not necessarily or even properly on the Saratoga calendar. Nei- 
ther party should have costs upon this motion. 
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SELECTIONS FROM RECENT ENGLISH DECISIONS. 


Conrt of Common Pleas, 


Caunt v. THompson.—14 Feb. 1849. 


BILL OF EXCHANGE.—NOTICE OF DISHONOR. 


Where a bill was presented to the defendant who was the drawer, as the executor of the ac- 
ceptor, semble, no notice of dishonor is necessary, although notice is necessary and know- 
ledge alone is insufficient. 

Tus was an action of assumpsit on a bill of exchange brought by the 
endorser against the drawer. The defendent pleaded that no notice 
of dishonor had been given. The defendant was the executor of the 
acceptor, and the bill in question had been presented for payment to 
him as executor. A rule had been obtained, calling on the defendant 
to show cause why a verdict should not be entered for the plaintiff, 
on the issue which denied the want of notice. 


By tHE Court :—There is no distinct form of words required to 
prove a notice of a bill having been dishonored, but notice was neces- 
sary to be given, and knowledge of dishonor was insufficient. The 
case of Solarte v. Palmer, (1 Bing. N. C. 194,) has not been strictly 
followed. The bill in this case was presented to the defendant an 
propria persona, and he therefore knew it was dishonored ; the plaintiff 
is, therefore, entitled to have the verdict entered for him on this issue. 





Court of Exchequer Chamber. 
Reena v. Woop.—30 Apri/, 1849. 


APPROPRIATION OF FOUND CHATTEL.—FELONIOUS INTENT. 


Upon Error to the Exchequer Chamber ; it was held that as the finding of a chattel under 
the circumstances, could not have been with any felonious intent to commit a larceny— 
the subsequent conversion was free also from the same ; and conviction ordered to be quashed 
and judgment arrested. 


Upon an indictment for stealing a bank note, which the prisoner had 
picked up in the highway, and converted to his use, it appeared that 
when he picked up the note, he did not know to whom it belonged, but 
that a few days afterwards he heard who was the owner, and then 
changed the note and appropriated the proceeds. The prisoner was 
found guilty, but Mr. Baron Parke, who presided at the trial at the 
Huntingdon Summer Assizes, reserved the point for the consideration 
of the Court, whether there was any felonious intent. 


By tue Court :—In the first instance the prisoner could, have no 
felonious intent to commit larceny, and there was therefore, none in his 
subsequently converting it. ‘The conviction must therefore be quashed 
and judgment arrested. 
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PRACTICAL POINTS. 
MISCHEVOUS ANIMAL. 


A person who keeps an animal to attack and bite mankind,'with know- 
idles that it is accustomed to do so, is prima facie liable in an action on 
the case, at the suit of any person attacked and injured by such ani- 
mal, without any averment in the declaration of negligence or default 
in the securing or taking care of it. The gist of the action, said the 
chief justice, is the keeping of the animal after knowledge of its mis- 
chievous propensities. May v. Burdett, 9 Queen’s B. 101. 





Review. 


SMITH’S COMMENTARIES ON STATUTE AND CONSTITUTIONAL LAW. 


Commentaries on Statute and Constitutional Law, and Statutory and Consti- 
tutional Construction, containing an examination of adjudged cases on Con- 
stitutional Law, under the Constitution of the United States, and the Con- 
stitution of the respective States, concerning Legislative power, and also 
the consideration of the rules of law in the construction of statutes and consti- 
tutional provisions. By E. Firecn Surrn, Counsellor at Law. Albany: 
published by Gould, Banks & Gould, Law Booksellers, 104 State-street, 
and by Banks, Gould & Co,, 144 Nassau-street, New-York. 1848. 


We have for some time past intended to direct the attention of the legal 
profession to the Honorable E. Fitch Smith’s “ Commentaries on Statute 
and Constitutional Law and Constitutional Construction.” Instead of a 
review of these Commentaries, we have concluded to present to our readers 
some of the many testimonials which, at our request, the publishers have 
furnished us. In the “ Belknap Gazette,” published in New-Hampshire, 
we find these Commentaries thus alluded to :— 


“« Mr. Editor,—Permit me, through the columns of your useful paper, to 
congratulate the profession upon the appearance of the Hon. E. Fitch 
Smith’s ‘‘ Commentaries on Statute and Constitutional Law.” 

The five first chapters in this learned work, contain the origin and history 
of legislation among the ancient governments—of legislation in England— 
of legislation in the colony of Virginia—of legislation in the colonies of New 
Plymouth and Massachusetts Bay, and in the Connecticut colony-—and then 
proceeds, 6thly, to treat of the legislative power of the States, and the bills 
of rights of the respective States. Chapter 7th, of legislative authority irre- 
spective of any constitutional restrictions upon legislative power, &c. 
Eighth, of constitutional restrictions upon legislative power, under the con- 
stitution of the United States—first, as applicable to the Federal govern- 
ment, and second, as applicable to the State governments, and the construc- 
tion put upon such restrictive clauses. Ninth, of constitutional restrictions 
upon legislative power, under the constitutions of the respective States, and 
the construction of such restrictive clauses. Tenth, of legislatlve and judi- 
cial interpretation. Eleventh, of the division, qualities and incidents of sta- 
tutes. Twelfth, of interpretation and construction of particular words. 
Thirteenth, of cotemporaneous exposition. Fourteenth, of statutes in Pari 
Materia. Fifteenth, of affirmative and negative statutes. Sixteenth, of 
equitable construction of statutes. Seventeenth, of equitable construction of 
Penal statutes. Eighteenth, of the construction of Penal statutes. Nine- 
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teenth, of the repeal of statutes. Twentieth, of public and private statutes ; 
and twenty-first, of the proofs of the existence of statutes. 

It will at once be seen how indispensable a thorough knowledge of the 
subjects treated of in this work, is to every lawyer and legislator. The 
works of Judges Kent and Story upon the several subjects found in Judge 
Smith’s Commentaries, have been read with much pleasure and instruction. 
But those works combined, do not present but parts of the great whole treat- 
ed of in the Commentaries under consideration. The latter may well be 
called an American work, written in the true spirit of our free institutions, 
based upon American authorities, supported by lucid arguments, drawn 
from the vital principles of our government, and such constructions as have 
long received the unqualified approbation of our own judiciary. After some 
examination, I hope not to render myself obnoxious to contradiction, by 
saying, that after the careful perusal of these Commentaries, every jurist 
will cheerfully acknowledge the superiority of this work, over any others 
now extant, treating upon the same general subjects. 

I have now no time, if I had the ability, to make an analytical review of 
Judge Smith’s very useful Commentaries. My only design in taking up the 
pen upon this subject, was to call the attention of the public, and jurists in 
particular, to this new and valuable treatise, with a view of conferring a 
favor, and rendering some service, by the information, to those who are sup- 
posed to be more directly interested in such a work. I hope the distin- 

uished author will receive a reward commensurate with the great amount 
of labor and splendor of achievement.” 


We understand the article above quoted emanated from the pen of the late 
attorney general, a distinguished and Jearned constitutional lawyer. 


The following extracts are taken from the August number of Hunt’s Mer- 
chants’ Magazine : 

“ Smith’s Statutory and Constitutional Law.—A work, fully and ably treat- 
ing the subject of that whose title we give below at length, has been much 
needed, and the learned labors of Mr. Smith have resulted in an exceedingly 
seasonable pablication. Of one fact the book furnishes conclusive prima 

Jacie proof, and a refutation of a prevailing notion. We are often told that the 

days of profound scholarship, of ‘‘ learned tomes,’’ (as the phrase runs,) are 
gone. But that, in one branch at least of human learning, there are still to 
be found deep thought and patient study, such books as these Commentaries 
conclusively prove ; and if we are told that we have no longer the huge folios 
of former days, we answer, that the fashion, rather than the size of the vo- 
lume, has changed, and we point, for proof, to Mr. Smith’s octavo of a thou- 
sand pages. 

“ The direction of modern legal scholarship has changed, but it has lost 
nothing in profundity. No longer puzzling over the subtleties of the schools, 
it finds enough to do in grappling with the momentous questions and press- 
ing interests of the present; and no longer finding time for the refinements 
of a logic which affurded gratification to a learned complacency, rather than 
yielded practical good, it has need of all its time and powers to keep up 
with the developments of an active age, and in endeavoring to reduce to rule 
and system the notions and opinions, the necessary modifications of old 
rules, called forth by new events and the changing aspect of society. 

“ We speak not only with reference to our own country when we call this 
work seasonable. At a time when all Europe is convulsed with movements, 
the whole aim and end of which are constitutional change, the shifting of the 
supreme power of States off one basis on to another, with fundamental 
changes; in short, the inquiry into the sources, nature, extent and limits (if 
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limits there be) of this supreme power of States, becomes momentous and 
vital. When we consider that it has been for years a mooted point whether 
there be in fact limits to the power of the legislative or law-making autho- 
rity, and how pertinaciously the doctrine of the omnipotence of Parliament, 
(as English writers call it) has been attacked and defended, we see how fun- 
damentul, and at the same time unsettled, are some of the questions con- 
nected with this subject. One of the most interesting and elaborate chap- 
ters of this work is devoted to this question. Mr.Smith has brought together 
the opinions of the great text writers on the subject—those of Burlamaqui, 
Woodesson, Domat, Blackstone and others on one side, and those of Vattel, 
Locke, and Hall onthe other, and then proceeds to examine, in detail, the 
leading American authorities, of both State and Federal Courts. 

“We commend this work, and the subject which it treats, to the study, 
not only of the American lawyer, but of the American legislator, the Ame- 
rican merchant, and, we may add, to every citizen who, as a voter makes a 
= in that aggregate of popular will which expresses itself by acts of legis- 
ation.’ 


The Hon. Lewis H. Sandford, in a letter to the publishers, says :—* I 
have examined with much interest Judge Smith’s “ Commentaries on Sta- 
tute and Constitufional Law.” 

“The work treats of subjects upon which an elementary treatise has long 
been needed, and in a manner that cannot fail to commend it to the appro- 
bation of legislators as well as Jawyers and jurists. 

* The great subject of legislative power, as restricted by written consti- 
tutions, and especially as it exists independent of those restraints, is discus- 
sed with boldness and commanding ability, and the portion of the work de- 
voted to the exposition of statutes, their classification and their distinctive 
traits and operation, is at once eminently practical and thoroughly digested. 

“I can with pleasure recommend the work to the bar and the public.” 

Another distinguished jurist says: —‘* This subject so ably treated is one 
of the highest interest and importance not only to the lawyer and jurist, but 
to the legislator and statesman, and must commend this work to the dili- 
gent study of all those who aspire to an accurate knowledge of the science 
and true principles of legislation.” 

A gentleman of high eminence at the Boston bar pronounces these Com- 
mentaries “ an able, learned and highly satisfactory treatise.” 

The attorney-general of Alabama says :—‘‘I have been highly delighted 
in their perusal; I entertain the opinion and have no doubt that ere long 
they will be in high esteem amongst the legal profession.” 

A juridical writer says :—* Such a work as this has been much needed. 
In it are discussed, and that in a most able manner, the law and rules of con- 
struction of constitutional and statutory enactment. It opens and enters in 
a bold manner upon a subject which under our free and republican institu- 
tions presents a wide and interesting field for the exploration of the legal 
student and juridical scholar in the exercise of judicial and professional 
learning, and is worthy the careful and attentive perusal of all those who 
desire an accurate and just apprehension of the genuine policy and real 
philosophy of our happy and peculiar institutions, or the true basis of hu- 
man rights upon which they are founded.” 


Our space will not admit of further extracts at present. We would add, 
in our opinion, the work of Judge Smith evinces an intimate and accurate 
acquaintance with constitutional law and other subjects of which he treats. 
We find in it the impress of a clear and discriminating mind, legal ability 
as a juridical writer, unsurpassed by few writers of the presentday. From 
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the learning and talent exhibited in the numerous judicial opinions of this 
author, which we have heretofore published, we had reason to expect that 
a work emanating from his pen would be one of real intrinsic ‘merit. Our 
expectations in this respect have been fully realized. 

These Commentaries also contain an unusual amount of original matter. 
We were much gratified in the perusal of the logical and impressive argu- 
ment contained in the opening of chapter nine; in which the author dis- 
cusses the important constitutional question—‘ What is a bill (within the 
meaning of our constitution) appropriating the public monies or property 
for local or private purposes.” 

The concluding part of chapter seven, from sections 149 to 173, both in- 
clusive, contains one of the most bold and masterly arguments which has 
ever fallen under our observation, upon the difficult and intricate question, 
“ As tothe power of the legislature irrespective of any constitutional re- 
strictions to pass retrospective laws which shall have a retroactive effect.” 

That portion of the work which relates to the consideration of the con- 
struction of statutes, is of great practical interest and utility to the profes- 
sion, and in it will be found evidence of great research and of a legal erudi- 
tion of no ordinary cast. The author has certainly rendered to the profes- 
sion great and valuable service in this branch of juridical science, and what 
has been done, has been well and scientifically done. 

We will conclude this notice by giving to our readers as a specimen of the 
author’s argumentative style, some extracts from the work itself. In dis- 
cussing the question as to the influence which a legislative exposition of 
constitutional restriction upon its own powers should have in the construc- 
tion of such a provision, we find the following comments :— 


“If a legislative exposition of a constitutional restriction upon its own power, is to 
receive so much respect as to be of controlling force, binding and authoritative upon 
those whose duty it may be to pass upon the constitutionality of a particular legislative 
act, or is to be received as evidence of a true construction, then the constitutional re- 
striction imposed may, by the mere force of such construction, be rendered ineffectual in 
restraint of those upon whom it was intended as a check. This would be carrying the 
doctrine of legal nullification to an extreme unprecedented in the history of any govern- 
ment. If we concede to the legislature this judicial attribute and make its exercise 
evidence of what the constitution is, then the power restricted has only to pronounce 
several successive erroneous judgments, and thus elude the restriction by legislative 
exposition. This would be carrying the doctrine of legislative omnipotence to a 
greater extent than was ever claimed even by a British parliament. The parliament 
of England rests its claim to omnipotence, upon the fact that it is unfettered and unre- 
stricted by a written constitution, expressive of the will of its constituents, that it 
stands in the place of the people, and speaks the language of absolute sovereignty ; 
hence, that its powers must of necessity be transcendental and omnipotent in the scale 
of political existence, and therefore can mould the constitution at its will: ‘It is far 
otherwise under our form of government. The spirit, genius, and policy of our politi- 
cal institutions, rest upon principles which are at war with the doctrine of legisla- 
tive omnipotence ; ours is a government founded upon an express written compact, re- 
duced to exactitude and certainty, expressive of the sovereign will of the people, fixing 
the limit and marking the bounds of legislative authority and power. The legislatures 
instead of being omnipotent, must yield to its force, subn.it to its restraint, and bow to 
its authority. This written compact originated in a spirit of distrust of legislative au- 
thority, and from a conviction that legislative omnipotence was but another name for 
despotism. The evidence of that will, rests not in the volition or judgment of those 
intended to be restricted by its own omnipotent fiat. vecunege» 

Under our form of government, the legislature is the creature of the constitution, it 
owes its existence to that instrument, it derives its power from it; that is, the voice of 
the people, in their original and unlimited capacity, fixing the limits of legislative 
power. It is the mandate of the Creator, directed to, and obligatory upon the creature ; 
its authority is alone sovereign, absolute and supreme. If the creature of the consti- 
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tution, can pass judgment upon its obligations, and its judicial determination of its 
powers be clothed with the attributes of a judicial exposition, authoritative and of con- 
trolling force, then legislative omnipotence in this country would exceed that of the 
British parliament to an extent at least commensurate with the force of a written con- 
stitutional restriction, which it weighs down by the force of its judicial expositions— 
while the energies of parliament are only directed to the exercise of powers unlimited 
and uncontrolled, legislative power in this country would go much farther; it would 
break the fetters the constitution has wrought out, throw off the restraint it has sought 
to impose, and annihilate the written will of the people. Parliament never carried its 
arrogance to such an extent ; it never, except in days of revolution, nullified the writ- 
ten will of the people it represented by the force of parliamentary exposition: it never 
trod under foot a written compact: it never sat in judgment in its own cause, and de- 
manded for its decision in such case, respect paramount to Magna Charta. The ut- 
most stretch to which legisla'ive exposition can be carried, is, that it may be considered 
and respected ; it may be consulted as an index to other minds; it may be regarded as 
the embodiment of the views of predecessors, or of one department of the government. 
But this respect cannot be clothed with the attribute of judicial authority. The evi- 
dence of what were the views and opinions of others can never make those views and 
opinions evidence that they were right, itcan never ripen a wrong opinion into a right 
one.”’ 

“If it be admitted that legislative exposition is to be respected and implicitly fol- 
lowed ; if the constitution is thus to be made subordinate to the legislature; if a short 
and feeble chain of precedent is to be deemed adequate to control the judgment and 
fetter the conscience of the representative sworn to support the constitution; if that 
sacred instrument can be thus expounded away; it is but to little purpose, that we 
live under a government having a written constitution, ‘which is fixed and certain, 
expressive of the paramount will of the people, intended as the supreme law of the 
land, and to be of a force adequate to fix the limits of legislative authority, and define 
the boundaries of legislative power, or to prescribe the orbit in which it must move.’ 
Such a doctrine subverts the principle that ‘the constitution is paramount to legisla- 
tive power, subject to be revoked-or altered only by the power that made it—that the 
life-giving principle, and the death-giving stroke must proceed from the same hand.’ 
For, then, instead of ‘the constitution fixing the limits of legislative authority, and 
prescribing the circle in which it must move,’ the legislature become to the constitu- 
tion the sun, around which it must revolve, and upon which it must be dependant for its 
existence. Sucha doctrine strikes a death blow to the long cherished opinion ‘ that the 
constitution of a state is stable and permanent, not to be worked upon by the temper 
of the times, not to rise and fall with the tide of events, notwithstanding the competi- 
tion of opposing interes's, or the violence of contending parties.’ Instead of its ‘ re- 
maining firm and immoveable as a mountain amid the strife of storms, or a rock in the 
ocean amid the raging of waves,’ it becomes a frail bark, which may be rocked by the 
surges of political strife—be tossed and shattered by every breeze which ambition or 
avarice it may excite—and it will become a total wreck, whenever it shall have en- 
countered three or four successive mutilations upon the quick-sands of legislative 
precedent.” 





OBITUARY. 


Death of Mr. Justice Coltman.—At his house in London, (England,) 
on the 11th of July, Sir Thomas Coltman, one of the Justices of the 
Court of Common Pleas. Sir Thomas was called to the Bar on the 
24th May, 1848, by the Society of Lincoln’s Inn, and succeeded Mr. 
Justice Gaslee as one of the Justices of the Common Pleas in Hilary 
vacation, 1837. He was the Senior Judge of the Court. 

He was educated at Rugly and obtained an exhibition at Trinity 
College. 

We understand that Mr. Serj. Talfourd succeeds Sir Thomas as 
Justice of the Common Pleas. 





